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IN THE SUPREME COURT OF THE STATE OF UTAH 
RONALD CUNNINGHAM, 
Plaintiff/Appellant, 
vs. 
UNIVERSITY OF UTAH MEDICAL 
CENTER, 
Defendant/Respondent. 
Case No. 20638 
REPLY BRIEF OF APPELLANT 
In response to the Brief of Respondent filed herein, 
Plaintiff/Appellant, Ronald Cunningham, respectfully submits 
this Reply Brief. 
STATEMENT OF FACTS 
A complete yet concise Statement of Facts is accurately 
set forth in Plaintiff, Ronald Cunningham1s, Brief of Appellant. 
The statements contained in the Medical Center's supporting facts 
portion of its Brief of Respondent to the effect that (1) the 
Notice of Intent to Commence Legal Action dated May 26, 1985 was 
served on Dr. Stevens in care of the University Hospital and (2) 
this action is a "ruse" practiced upon the district court "in an 
overt attempt to circumvent the effect" of its prior rulings, are 
inaccurate and constitute argument inappropriate in a Statement 
of Facts. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
ARGUMENT 
POINT I: DEFENDANT FAILED TO PRESENT ANY EVIDENCE 
OR MAKE ANY RECORD IN THE DISTRICT COURT 
WHICH COULD SUPPORT THE ORDER OF DISMISSAL 
In its Brief, Defendant Medical Center strongly asserts 
Cunningham's responsibility to carry the burden of showing 
that the lower court erred in granting Defendant's Motion to 
Dismiss. It also correctly recites Cunningham's primary obliga-
tion as Appellant to prepare the record on appeal. However, 
according to Rule 11(d) of the Utah Rules of Appellate Procedure, 
such a record is not transmitted to the Supreme Court until the 
filing of all Briefs is complete. Accordingly, concomitant with 
the filing of this Reply Brief, Cunningham is serving upon the 
Clerk of the Third District Court a notice of said completion and 
a request that all pleadings in this action and the companion 
case of Ronald Cunningham vs. Michael H. Stevens, M.D., Civil 
No. C84-286, be transmitted to this Court as the record on 
appeal. Any corrections, modifications, or supplementations 
of that record desired by the Medical Center can then properly be 
made pursuant to Rule 11(h) [incorrectly cited as Rule 10(h)] by 
stipulation of the parties or order of the Court. Cunningham is 
confident that the record he causes to be transmitted will 
contain all pleadings and documents to support the arguments and 
statements made in his Briefs on appeal. 
Commendably, the Medical Center cites in its Brief a prior 
decision of this Court directly on point which casts a large 
shadow of doubt upon the validity of Judge Fishier's Order of 
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Dismissal. In Parrish v. Layton City Corporation, 542 P.2d 1086 
(Utah 1975), this Court refused to affirm an Order of Summary 
Judgment based on the grounds of res judicata because the lower 
court had failed to accept into evidence a copy of the pleadings 
and judgment in the prior allegedly dispositive proceeding. 
A survey of the record reveals that defendant never 
submitted a copy of the pleadings and judgment in Civil 
No. 17649 to the trial court, either in its pleadings 
or in company with its motion for summary judgment. 
The mere fact that there was a record of another action 
on file in the clerk's office did not place these 
records in evidence. Rule 68(1) and (3) U.R.E., and 
Rule 44(a) and (d) U.R.C.P., provide the methods by 
which a judicial record may be proved. Since the 
record of the prior action was not before the trial 
court, there is no basis to sustain the determination 
that plaintiff!s claim was barred by the doctrine of 
res judicata. 
542 P.2d at 1087 (footnotes omitted). The Medical Center 
attempts to minimize the reliability of Parrish by citing 
Justice Ellett1 s dissent and generalizing about its inconsistency 
with other (uncited) pronouncements of this Court. Nevertheless, 
Parrish remains as an unchanged precedent for the rule requiring 
a movant to establish its case in the record before its desired 
relief can be granted. Even Justice Ellett was unconvinced by 
his own dissent. In Searle Bros, v. Searle, 588 P. 2d 689 (Utah 
1978), writing for this Court, Justice Ellett cited, quoted, and 
relied upon the Parrish decision in finding that since the lower 
court 
relied entirely on counsels1 memoranda, which memoranda 
contained references to the previous litigation but 
which were not necessarily examined independently by 
3 
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the trial court . . . [t]he trial court erred in 
holding that the doctrines of res judicata and col-
lateral estoppel barred the appellants from pursuing 
their suit. 
Id. at 692. 
Similarly, the Medical Center failed to provide Judge 
Fishier with pleadings on the order in the Cunningham vs Stevens 
action upon which it relied in asserting the defense of res 
judicata. Without such a record in this case, the Order of 
Dismissal cannot properly stand. 
POINT II. JUDGE DEEfS ORDER DENYING PLAINTIFF'S 
MOTION TO AMEND IS NOT RES JUDICATA AS 
TO THE MERITS OF CUNNINGHAM'S CLAIM 
AGAINST THE MEDICAL CENTER 
In its Brief, the Medical Center complains of Cunningham's 
attempts to "circumvent the prior rulings of both this and the 
lower court" because of his unwillingness to accept an order 
denying his leave to amend as res judicata as to the merits of 
his claim. Notwithstanding the creative argument of the Medical 
Center, the principles of res judicata are inapplicable to this 
action. The Medical Center failed to cite even one authority 
contrary to those set forth in the Brief of Appellant to the end 
that an order denying a plaintiff leave to amend to assert a new 
claim is not entitled to res judicata reliance if the claim is 
subsequently independently raised. See, Schmidt v. Mel Clayton 
Ford, 124 Ariz. 65, 601 P.2d 1349, 1352 (1979); Hernandez 
v. Maricopa County Superior Court, 108 Ariz. 422, 501 P. 2d 6 
(1972); Pittman v. Pittman, 393 P.2d 957, 959 (Wash. 1964). 
4 
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This case contains an issue which has not been previously 
decided by this Court — the effect of the discovery of a state 
employment relationship of a health care provider later than one 
year after that physician's negligent conduct is discovered. 
Undoubtedly, that issue will eventually be considered by this 
Court, but such consideration should be preceded by testimony, 
briefing, and argument by both parties in the lower court. Such 
an opportunity has not yet been provided to Cunningham. 
CONCLUSIONS 
Plaintiff/Appellant, Ronald Cunningham, respectfully prays 
for relief from this Court based on the foregoing analysis, to 
reverse the Order of Dismissal entered by Judge Fishier, direct-
ing him either to deny Defendant's Motion to Dismiss or, in the 
alternative, directing him to examine Defendant's Motion and the 
merits thereof without regard to the prior order of Judge Dee. 
RESPECTFULLY SUBMITTED this Q? day of November, 1985. 
Davis 
MARSDEN, ORTON & LILJENQUIST 
Joseph S. Knowlton 
Attorneys for Plaintiff/Appellant 
5 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
CERTIFICATE OF SERVICE 
I certify that I caused four copies oQf the foregoing REPLY 
BRIEF OF APPELLANT to be served to Merlin" R. Lybb£?<t and Bruce 
H. Jensen, SNOW, CHRISTENSEN & MARTINEAU, P. 0. Bdic*3000, Salt 
Lake City, Utah 84110, this (y day of Novemhel*, ' 1585, postage 
prepaid. £ 
\ - • * 
£ i: 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
